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Westpoint and the 
Chocolate Factory

Assessment of damages for 
defective building work

by Glen Rosen and Venothan 
Panicker

Impact

Damages for defective building works are 
commonly assessed by one of two methods.

the cost of rectification of the defective 1. 
works, or

the diminution value of the property as 2. 
a result of the defective works.

The recent decision of the New South Wales 
Court of Appeal in Westpoint Management 
Ltd v Chocolate Factory Apartments Ltd1 
provides a practical example of the Court’s 
perspective on which method of assessment 
is ‘necessary and reasonable’ to properly 
compensate a claimant.

This case endorsed the well established 
principles set down in the High Court 
decision of Bellgrove v Eldridge2 in the context 
of a claim for damages for defective building 

1  [2007] NSWCA 253
2  [1954] HCA 36; (1954) 90 CLR 613
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works in circumstances where a property 
had already been sold.

The Bellgrove Principles - How 
does a Court assess damages for 
defective works?

Bellgrove v Eldridge held the proper measure 
of damages for defective building work 
should be quantified as follows.

1. If it is necessary and reasonable to 
undertake rectification of defective 
building works then the proper 
measure of damages is the cost of 
rectification of those defects. In such 
circumstances, the actual loss suffered 
is not assessed by comparing the value 
of the defective work with the value it 
would have if it had complied with the 
contract.

2. If it is necessary to rectify building 
works to comply with a contract but 
such work is not reasonable, the value 
of such loss is the diminution in value 
produced by the defects.

3. Assessment of whether rectification 
of defective work is both necessary 
and reasonable is an issue of fact to be 
determined on a case by case basis.

THIS MONTH’S EDITION LOOKS AT THE RECENT DECISION OF THE NEW SOUTH WALES 
COURT OF APPEAL IN WESTPOINT MANAGEMENT LTD V CHOCOLATE FACTORY APARTMENTS LTD 
REGARDING THE ASSESSMENT OF DAMAGES FOR DEFECTIVE BUILDING WORKS.

WE ALSO PROVIDE A BRIEF NOTE ON THE RECENT FAILURE OF SECURITY OF PAYMENT 
LEGISLATION IN SOUTH AUSTRALIA.

EARLIER THIS YEAR, TIM COLEMAN AND VENO PANICKER PRESENTED A ROUND UP OF 
SECURITY OF PAYMENT CASES IN 2007. YOU CAN VIEW THIS PRESENTATION THROUGH 
THE ONLINE NEWSLETTER ON OUR WEBSITE: www.piperalderman.com.au/publications
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Factual background

Chocolate Factory Apartments (Apartments) 
purchased a building at Stanmore and converted 
it into 87 residential units. Apartments entered 
into a management contract with Westpoint 
Management Ltd (Management) to oversee 
the finance, building and sale of the units. 
Apartments also entered into a construction 
contract with Westpoint Construction Ltd 
(Constructions). The building was completed 
and the units sold. In 2004 Apartments brought 
proceedings against both Management and 
Constructions for the installation of lower 
standard finishes than specified in the plans.

Reference and trial

At first instance, the matter was referenced to 
the Honourable J M N Rolfe QC.

Rolfe’s Report applied the Bellgrove Principles 
and held that Apartments was not entitled to 
damages. Rectification was not necessary and 
there was no evidence of diminution in the value 
of the apartments sold.

In the Supreme Court of New South Wales, 
his Honour Justice McDougall adopted Rolfe’s 
Report and ordered judgement accordingly.

The appeal

Whilst the Court of Appeal ultimately reached 
the same conclusion, it provided a more detailed 
reasoning as to the proper application of the 
Belgrave Principles.

Is rectification necessary and 
reasonable?

The third limb of the Bellgrove Principles states it 
is a question of fact whether rectification works 
are necessary and reasonable. Where such 
rectification works are disproportionate to the 
subject of a contract, they are neither necessary 
nor reasonable, and damages are calculated by 
looking at the diminution value of the completed 
property.

In this instance, it was held, inter alia, that the 
damages claimed were unreasonable due to 
the absence of any evidence of complaints 
by the occupants of the apartments and the 
considerable disruption rectification works 
would cause.

 If supervening events mean that the 
rectification work can not be carried out, it 
can hardly be found that the rectification 
work is reasonable in order to achieve the 
contractual objective: achievement of the 
contractual objective is no longer relevant...3

3  Westpoint Management Ltd v Chocolate Factory Apartments 
Ltd [2007] NSWCA 253 at 61



A significant factor in the Court of Appeal’s 
findings was that the property was perfectly 
functional and aesthetically pleasing despite the 
non-complying works.4

Diminution value and sale of the 
property

Apartments did not lead any evidence which 
suggested that the price of the units sold had 
been diminished by the defective works. Not 
surprisingly, the Court of Appeal did not 
interfere with Rolfe’s findings on this matter. 
Ultimately, the lack of evidence to support any 
diminution in value was determinative of the 
failure of that part of the claim.

Practical tips

Standard form contracts generally provide 
mechanisms for the removal or valuation of 
defective or non-complying building works 
during the course of the contract. Most clauses 
within such contracts preserve a principal’s 
entitlement to damages at common law for 
breach of contract arising from such defects.5

You should note that damages for loss of 
amenity, loss of working life or productivity (in 
particular for infrastructure projects) and non-
pecuniary loss can also sound in damages for 
defective works.6

The decision in Westpoint highlights the need for 
parties to consider:

> prescribing a method by which damages for 
defective works after practical completion 
are to be assessed,

> for contractors, limiting the owner/
principal’s ability to claim for such damages 
to the express terms of a contract,

> specifying that certain aspects of a project 
are ‘priorities’ which are subject of clauses 
which prescribe agreed damages for any 
defective works.

This approach may limit the scope of such 
disputes, as well as empower parties as to how 
such damages are to be measured.

4  Westpoint Management Ltd v Chocolate Factory Apartments 
Ltd [2007] NSWCA 253 at 61
5  See for example AS 4000-1997 Clauses 29 and 35
6  Bryan Thomas, ‘The assessment of damages for breach of 
contract for defective building work’ (2004) 20(4) BCLJ 230 at 
256
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Security of payment 
legislation in South 
Australia - another missed 
opportunity?

by Sam Condon and Andrew 
Robertson

The parliament of South Australia is 
considering a proposal by an independent 
member, the Honourable Nick Xenophon, 
to enact Security of Payment legislation. 
Mr Xenophon’s resignation from the South 
Australian Upper House could prevent South 
Australia from becoming the last mainland 
State to enact such legislation.

The Building and Construction Industry 
Security of Payment Bill was read for 
a second time in the South Australian 
Legislative Council on 12 September 2007. 
The Bill is based on the “east coast model”7 
Security of Payment Legislation in place in 
Victoria, New South Wales and Queensland.

The Bill seeks to address the problem of 
poor payment practices in the building and 
construction industry, by compelling builders 
and developers to make payments owed to 
contractors on time. Under the Bill, a person 
who carries out construction work is entitled 
to receive, and is able to recover, progress 
payments for work carried out and for the 
supply of goods and services. It seeks to 
alleviate the economic hardship experienced 
by contractors in circumstances of 
non-payment. This includes the establishment 
of dispute resolution procedures designed to 
avoid costly and time-consuming litigation.

Mr Xenophon’s resignation from the South 
Australian Upper House on 11 October 
2007 creates uncertainty as to whether the 
Bill will progress and become law in South 
Australia. At the present time it is not clear 
whether Mr Xenophon’s replacement in the 
Upper House, Mr John Darley, will pursue 
the Bill further. To become law, the Bill must 
be read for a third time in the Legislative 
Council, before consideration and approval 
by the House of Assembly.

The State’s reluctance to enact Security 
of Payment legislation in the building and 
construction industry looks set to continue.

7  South Australia, Parliamentary Debates, Legislative 
Council, 12 September 2007 (Nick Xenophon MP).
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Partner profile

Andrew was the first Partner in the dispute 
resolution division in the Melbourne office 
in June 2002. Having grown from just three 
staff, there are now twenty one staff engaged 
in dispute resolution in Melbourne.

Andrew has conducted building related 
litigation both in Victoria and interstate. 
One of his major matters was Village Nine 
Network Restaurants & Bars Pty Ltd v 
Mercantile Mutual Custodians Pty Ltd [2001] 
Qd R 276, 17 BCL 276. The case stands for 
the proposition that statements made in 
mediations to induce a settlement cannot be 
used even if it is said that they are contrary to 
another related proceeding concerning the 
same facts.

More recently Andrew has been advising a 
number of bodies corporate about defective 
workmanship. The largest of these arose 
because the builder, architect and engineer 
had all allowed a warehouse development 
to proceed where oregon timber, previously 
used to support the warehouse roof 
internally, was exposed to the elements and 
thereby threatened the integrity of the entire 
structure.

Partner news

We are pleased to announce 
Andrew Robertson has been re-elected 
as a National Councillor of the Institute of 
Arbitrators and Mediators Australia for a 
further two years. 

Andrew Stops

Telephone: + 61 3 8665 5580
Facsimile:  + 61 3 8665 5500
astops@piper-alderman.com.au  


